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LAMPADEPHORIAt
SAVE THE COLUMBIA RIVER FOR POSTERITY

OR
WHAT HAS POSTERITY DONE FOR YOU LATELY?
CHARLES E. CORKER*
Drawing on experience gained in ten years of fighting California's
water battle against Arizona, Professor Corker evaluates the arguments currently voiced against diversion of water from the Columbia
River Basin to the Colorado River Basin. Based on his prediction
that water will at some point in the future be diverted from the
Columbia, he concludes that the Northwest would be well-advised to
participatein formulating national water plans now, before it is too
late.
Let me tell you at the outset where I did not get the title for this
talk. I did not get it from the late Dale Carnegie's book, "How to
Win Friends and Influence People." Had I not misplaced that book
a long time ago, I would not be here this evening. Or if I were
here, I might be talking on some subject from the creditors rights
course, like "How to Live Well at the Expense of Your Creditors."
I dreamed the title up myself. It is not a very sensible title, but
it relates to a not very sensible argument, and I think my title appropriately identifies that argument. It says "Columbia River," as
the title which I discarded did not. That discarded title: "An Argument in Search of an Issue."
"Save the Columbia River for Posterity" is a campaign slogan.
I am sure it is effective for its purposes, like "Save the Purity of
Southern Womanhood." We are for the purity of southern womanhood-all southern womanhood-and we are for saving the Columbia
River. I should like myself to add only one small thing. I would say:
tThis section of the Review is devoted to short, provocative pieces dealing with
problems or opinions which do not readily lend themselves to traditional law review
treatment.
* Professor of Law, University of Washington. A.B. 1941, Stanford University;
LL.B. 1946, Harvard Law School. Former Assistant Attorney General for the State
of California.
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"Save the Columbia River and All its Tributaries, Especially the
Boise River, for Posterity."
I was born in Boise; I grew up on a farm irrigated from the
Boise River. We never followed the weather report very closely,
because in summer when we cared about weather, Southern Idaho
was nearly always hot and dry. But everyone followed, as if life
depended on it, the daily reports in the newspaper of the quantity
of water in storage behind Arrow Rock Dam. Often the reservoir was
nearly dry.
The farm-about 16 acres-is now a part of Boise City. Supplemental storage from Anderson Dam has made the constant threat of
withering crops only a bad memory. Nevertheless, the memory is
likely to last as long in Boise Valley as the memory of William
Tecumseh Sherman in Atlanta. Searing memories sometimes account
for irrational responses, so let me tell you right now that if anything
I shall say can be interpreted as favoring under any circumstances
export of water from the Columbia Basin, I do not include water of
the Boise River, either North, South, or Middle Fork. The Boise
has long been fully appropriated. Reasons for this exclusion rest on
a self-evident truth whose rationality requires no examination.
Nor do I propose to attack either posterity or the defenders of
posterity. I am in favor of posterity. We are talking about long
range decisions of which posterity will be the principal beneficiary or
the principal victim.
Let me first say a self-serving word about my qualifications. From
1954 when I joined the staff of the Attorney General of California
until 1963 when the Supreme Court decided Arizona v. California,1 I
devoted a great deal of time both to studying and mustering arguments
which are basically identical to many of those now made by editorial
writers, statesmen, and scholars here in the Northwest. I speak, if
not as an expert at least as a connoisseur, when I tell you that many
of those arguments were no damn good.
When I say "no damn good" I speak as a lawyer using the term
in its technical sense. I do not mean that the facts were inaccurate,
or that the conclusions were sophistries. I mean that the arguments
were not very persuasive.
California fought a Colorado River war on two fronts. The first
was in Congress. Of this one, I was only a close observer. California
1373 U.S. 546 (1963).

WASHINGTON LAW REVI[EV1

[VOL. 41 : 838

opposed the Colorado River Storage Project, a multi-billion dollar
power and reclamation project creating power reservoirs to produce
money to finance reclamation in the Upper Colorado River Basin
States: Colorado, Wyoming, Utah, New Mexico. With more than a
touch of hyperbole, this was described as a quixotic scheme to raise
bananas on Pike's Peak, subsidized by the federal treasury, and using
what was under California's interpretation of the Colorado River
Compact between Upper and Lower Colorado River Basins, Cali2
fornia's water.
California lost that war in April 1956 when Congress passed the
Colorado River Storage Project Act.3
The arguments I was directly concerned with related to California's
defense of the suit brought by Arizona against California to secure
water for Arizona's Central Arizona Project. That project, which
would be authorized in legislation now before the Congress, would
take water from the Colorado River to the Phoenix and Tucson area
where depletion of groundwater basins is forcing retirement of hundreds of thousands of acres of farm land and threatens municipal
and industrial water shortages. Economic arguments against the project were designed to prove that it makes no sense whatever to pump
water a thousand feet, transport it several hundred miles, for use on
subsidized cotton 4 -particularly when that water would be taken from
California's existing projects.
'For a masterful synopsis of California's case in Congress, see Norris, The
Colorado River Controversy: Federal Legislation, 30 Los ANGELES BAR BuLL.
227 (1955). For a reply from a California source, see Engle, The Colorado River
Controversy: Project Does Not Threaten Water Rights, 31 Los ANGELES BAR BuLL.
131, 171 (1956). The late Clair Engle was then United States Representative from
California, and later a Senator. Sponsor of California's Trinity Project, Engle said
Norris and associates were doing harn "to our State in their attempt to defeat legislation before the Congress which is of vital importance to the future growth and
prosperity of four neighboring states. Such a pitting of California against its sister
states is fraught with danger." Id. at 133.
370 Stat. 105-11 (1956), as amended, 43 U.S.C. §§ 620-620o. (1964). Issues of
interpretation of the Colorado River Compact, which determine what is Lower
Colorado River Basin and what is Upper Colorado River Basin -water, are likely
to remain forever unresolved. The Supreme Court in a five to three per curiam decision denied California's motion to join the Upper Basin States. California argued that
it is necessary to decide the size of the Lower Basin pie before deciding how
that pie should be cut among Lower Basin States, Arizona, California, and Nevada.
Arizona v. California, 350 U.S. 114 (1955), rehearing denied, 350 U.S. 955 (1956).
'Commissioner of Reclamation, Floyd E. Dominy, testifying in August 1965
in favor of the pending Colorado River legislation, stated that the Lower Colorado
River Basin produces only 7% of the nation's cotton, and far more significant percentages of its fruits and winter vegetables which are not subsidized. Notable examples:
100% of the dates, 82% of the fresh winter lettuce. Hearing before the Subcommittee
on Irrigation and Reclamation of the Committee on Interior and Inmlar Affairs on
H.R. 4671 and similar bills, 89th Cong., 1st Sess., Ser. 17, at 116 (1965).
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These arguments were never presented in the courtroom, to any
significant extent. The Special Master sustained California's objections to Arizona's evidence related to the so-called equities of the
case, and determined to make his recommended decision for the
Supreme Court based on the interpretation of the relevant documents:
compact, statutes, and contracts.
The California decision to try to avoid arguing economics before
the Special Master or the Supreme Court was sound. Economists of
every doctrinal shade, size, and variety could and would have been
mustered to document this obvious truth: it is irrational to take
water from existing projects, and to use it to build new projects which
are no more productive than the old projects. Arizona's present water
supply would support a population many times Arizona's present
population if agricultural water were shifted to municipal and industrial purposes. Arizona's water crisis has been caused by using
water on farms which, by themselves, cannot pay for the Central
Arizona Project even if Colorado River water were available from the
main river in unlimited quantity.
That argument is not very salable either to judges, to members of
Congress, or that ultimate arbiter of great political problems (in the
Aristotelian sense), the man on the street. Something in the human
viscera, if not in the human intelligence, refuses to accept a solution
which calls for returning to desert that which men have reclaimed
from the desert. California, moreover, had an alternative supply of
water within California. The fact that developing that supply to
replace the Colorado supply might be beyond the State's bonding
capacity is not a persuasive answer to the Arizona plea of present
drought.
Similar economic issues are being discussed here in the Northwest
today. There is this difference: "California's water" was in use by
constructed projects. "Our water" in the Northwest is not consumed
by constructed projects. However, more will be used, and water in
the river is used for generating power, for fish, for recreation, and
for sewage dilution. Above all it is a God-given asset. "A river,"
This is neither a complete nor a very satisfactory answer. Of more significance
to the future, since the proposed project will not commence operation for a long
time, was the Commissioner's projection that in less than 60 years 42 per cent of
the Lower Basin's 2.2 million irrigated acres will have yielded to urban encroachment
-a source of concern to all who have watched citrus groves bulldozed into subdivisions. This is a result of free economic market forces and the greater expense of
building on hillsides where citrus cannot grow. Id. at 119.
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Justice Holmes reminded us, "is more than an amenity; it is a treas5
ure.")
Analysis and discussion are necessary and helpful, but an argument
along the lines sometimes forecast could contribute to disaster for
Northwest and Southwest alike.
My conclusion is a hard one. I shall state it just as bluntly as I
know how. At some time in the future, water will flow from the
Columbia River Basin to the Colorado River Basin in substantial
quantities. There are only two hedges to that prediction: First,
cataclysmic disaster, like nuclear war, may overtake us. Second, a
breakthrough in desalting the ocean may alter every basis of prediction.
We disregard the first contingency, because optimistic or pessimistic, we must plan for survival. The second contingency is unlikely to
have a significant effect, even if a major breakthrough occurs. Most
of the Colorado River Basin is an inland empire, meeting the ocean
only at the Gulf of California, in Mexico. In any event, we should not
gamble with people's futures on the basis of breakthroughs which
may or may not occur.
Let me state the three reasons why I believe that it is inevitable
that Columbia River water will some day in some century flow to the
Colorado River Basin.
The first reason is based on an examination of the isohyetal map of
the United States, opposite, and some basic data about stream flows.
The lines on the isohyetal map show areas of equal precipitation. This
map shows that the Colorado River Basin-parts of Colorado, Wyoming, Utah, New Mexico, Nevada, Arizona, and California-is the
heartland of the Great America Desert. The Basin's area within the
United States is one-twelfth of the land mass of continental United
States before we added Alaska, almost the same size as the entire
Columbia Basin in the United States and Canada. The virgin flow of
the Colorado River which drains that basin is on the order of 15 million
acre-feet per year, less than ten per cent of the virgin flow of the
Columbia River.
'New Jersey v. New York, 283 U.S. 336, 342 (1931).
Earlier, in a decision in which the Supreme Court upheld the right of the
New Jersey legislature to prevent a New Jersey corporation from selling New
Jersey water piped to New York City, Justice Holmes said that New Jersey
"finds itself in possession of what all admit to be a great public good, and what
it has it may keep and give no one a reason for its will." Hudson Water Co. v.
McCarter, 209 U.S. 349, 357 (1908). He was not speaking of the power of the United
States, however, to dispose of rivers in the light of the constitutional breakthrough in
Arizona v. California, 373 U.S. 546 (1963).
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Second, in coming decades, the desert land area in the Colorado
River Basin and the desert land area in the Columbia Basin must be
used by the people of the United States. None of us can now fully
grasp the meaning of our population growth. From April 1953 to
April 1963, the increase was 30,000,000-equal to the net growth in
the two and a third centuries from the landing of the Pilgrims to the
Civil War. A demographer predicted in 1963 that children born in
that year would retire at 65 in a country with three times the then
present number of inhabitants.
You can play with such a prediction in the confidence that it is
almost surely wrong. Prosperity, depression, taxes, the pill, and even
theology may have profound and unexpected consequences. Yet the
only question is when the population will treble, not whether it will
do so. Unless the unforeseen happens, "standing room only" will some
day be posted on all sides of our continent, and on every continent
except the Antarctic.
The demographer whose prediction I have just quoted reads our
prospect this way: 6
Our lives may not be at stake, but our way of life and standard of
living are imperiled. Just as over-rapid population growth threatens
to eat up the social and economic gains for which the nations of Asia,
Africa and Latin America are working, so it threatens to devour many
of the social and economic gains which the United States has gained,
and to which it still aspires.
The third element in this prediction is the holding by the Supreme
Court in Arizona v. California in 1963. Before the decision, interstate streams had been allocated among states in only two ways: by
interstate compact or by interstate litigation in the original jurisdiction of the Supreme Court. Compacts cannot be negotiated without
the consent of a state through its legislature. Supreme Court suits
are limited to allocating water from streams to which the litigant
states have natural access. Neither device could permit a state to
transport Columbia River water to the Colorado River Basin if Columbia River Basin states objected.
Arizona v. California held that Congress can, and that in 1928
Congress did, pass an act which empowered the Secretary of the
Interior to allocate among states the waters of the Colorado River.
o Bogue,

Population Growth in the United States, in Amnc
ASSE=LY, COLUM70 (Hauser ed. 1963).

IBTAUNIVsRITY, TE PoPULATION DuIimA
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That allocation by the Secretary formed the basis of the Supreme
Court's decision. The Attorney General of Washington has accurately
opined that a compact among the Columbia Basin States cannot,
even with express consent of Congress, prevent a future Congress
from exercising this power.'
In the fullness of time, that federal power will be exercised. Pressures of population, the need for room and resources to support the
population, make its exercise inevitable. However, it is also perhaps
true, I think, that the people of the Northwest can prevent this
happening, if they are determined to do so, for the lifetime of everyone within the sound of my voice. My question is whether that
would be a wise decision in the interest of the Northwest or of the
United States.
Until Governor Brown launched the California Water Plan, to the
general satisfaction at present of his entire state, we used to hear it
said, in Northern California, "Let the people come to the water."
We hear the same thing said today in the Northwest. Suppose, contrary to everything I have said, everyone in the United States becomes permanently persuaded that this is precisely what we should do.
The consequences of success of that slogan are frightening. Success
would lead, as surely as day follows night, to pressure from the
Northwest to reverse the result of one of the wisest decisions the
United States Supreme Court ever made: Edwards v. California.8
The Court decided that California could not legislate to stop indigent
refugees from the dust bowl drought at the state line. The history
which produced that unconstitutional statute left us an indelible lesson: We are one people. Forcing migrants from their homes by
7The question posed by Director of the Department of Conservation was whether
an interstate compact consented to by Congress, providing that "no waters of
the Columbia River system shall be diverted out of the Columbia River Basin
for use for any purpose except with the approval of all the member states," would
prohibit Congress from thereafter authorizing diversion of waters from the Columbia River system for use outside the Columbia River Basin, "assuming that in
the absence of said compact Congress would have the power to make such authorizations." The Attorney General said no, basing his answer on Pennsylvania v.
Wheeling Belmont Bridge Co., 54 U.S. (13 How.) 518 (1851). States by compact
cannot, even with the consent of Congress, deprive future Congresses of power to
exercise a constitutional function. 88 Ops. WAsHa. AT'rY GEN. (March 4, 1964). See
also opinion by Ely, Hcaring, supranote 4, at 586-88.
This is a legally and politically sensitive problem in regional water planning,
since the legislature which enacts protective measures for areas of origin may
later amend the statute. This difficulty threatened to be insuperable in designing
California's water plan to the satisfaction of both parts of the state, until it was
discovered that the contract clause would provide a measure of protection against
this remote threat if written into the terms of bonds the last of which will not be
paid for a very long time.
8314 U.S. 160 (1941).
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drought is a misfortune which all of us-migrants or reluctant hosts
to migrants-must avoid. And, of course we shall.
What is the real issue in the dialogue between Northwest and
Southwest today? Not, assuredly, whether I am right or wrong about
the prediction that Columbia Basin water will one day flow to the
Southwest. Nor is the issue between states of the Southwest and
states of the Northwest. States of the Southwest have no constitutional
power to come and get a drop of Columbia River water against the
will of the Columbia Basin States.' Only Congress can do that.
Furthermore, the bill presently before Congress does not authorize
any federal project to divert water from the Columbia.
The bill, H.R. 4671, on which hearings resumed in the House
Interior Committee on May 9, 1966, would authorize and direct the
Secretary of the Interior to study sources of water to relieve present
and prospective shortages of water in the Colorado River Basin.
No source is named, but the major areas are the Columbia Basin,
and the rivers of northern California. No project is to be authorized
to be built to import water into the Colorado River Basin until the
Secretary within five years reports the result of his study.
The only projects to be built now are Bridge and Marble Canyon
power dams on the main Colorado, and the Central Arizona Project
to alleviate Central Arizona's drought. Protection to the areas of
origin of water which Congress may hereafter divert is, I believe,
as full and complete as can be designed. States and areas of origin
may retain water for which they later develop a need, and those needs
include fish and other nonconsumptive requirements.
What are the objections? The day before the current hearings
started, an article by Senator Henry M. Jackson, entitled "Water and
the West" appeared in the supplement, "Northwest Today," in the
Seattle Post-Intelligencer. Here is the question as Senator Jackson
poses it:
What is the Northwest really concerned about? After all-it has been
suggested-what is wanted is only a small quantity of water, which the
Northwest obviously does not need, taken from a point where it could
not possibly hurt any existing or future uses; and the Northwest can
have the water back at any time it needs it. What could be more
reasonable than that?
'See Hudson Water Co. v. McCarter, 209 U.S. 349, 357 (1903),
note 5. Justice Holmes suggested that problems of irrigation were
and hence not considered, but I know of no tenable distinction if
water had been sought by New York City to irrigate wheat fields

quoted spra
not involved,
New Jersey's
of Brooklyn.
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The Senator takes these points one by one and states why the
protection appears inadequate.
First, he says, it is not true that only a small amount of water is
wanted. The 8.5 million acre-feet, plus allowances for evaporation
and other losses enroute, is more than half of the average annual
flow through Hell's Canyon of the Snake River. Further, the same
bill last August proposed only 2.5 million acre-feet of diversions.
If anyone has said that 8.5 million acre-feet is a small amount of
water, he was quite wrong. It is a vast quantity of water; make no
mistake about it.
Six million acre-feet has been added to the bill since last August.'0
The additions are three separate increments of 2 million acre-feet
each. One increment is for the Upper Colorado River States, one for
the Lower Colorado River States, and one for areas which may be
served from the diversion route. The original 2.5 million acre-feet,
proposed in what Californians are apt to call the Lynch Amendment
after Attorney General Tom Lynch who drafted it for Senator Thomas
Kuchel, is still basic: that is the basis of the Lower Basin consensus
which ended the war between Arizona and California. Arizona's new
Central Arizona Project is to be junior to existing uses from the
Colorado, including California's consumption of 4.4 million acre-feet
decreed to California, until that 2.5 million is added to the Colorado.
It would be startling if the Secretary should recommend, or if
Congress should approve, diversion of 8.5 million acre-feet from above
Hell's Canyon on the Snake. If this is the fear, I am confident that
sponsors of the bill would accept an amendment expressly eliminating
it. At the Columbia's mouth, on the other hand, 8.5 million acre-feet
is less than 5 per cent of the average annual flow.'
" In a sense the 6 million is not an addition but a specification of ceiling.
The 2.5 million acre-feet was never a ceiling.
u Commissioner of Reclamation Dominy, accompanying the Secretary of the
Interior, testifying in favor of H.R. 4671, told the House Committee, Hearing,
supra note 4, at 190:
The minimum flow-this is the historic minimum flow on the Columbia Riverthese poor Colorado River people shudder when they hear this-85 million and a
half.
The average virgin flow at the mouth of the Columbia River, 178,600,000 as
compared to the Colorado River virgin flow of 16 million at the mouth.
The average depleted flow of the Columbia River after you have taken out all
of the irrigation and all of the consumptive uses, is still 168,300,000 acre-feet.
If you can forecast that your uses are going to quadruple or be six or eight
times greater than they now are, you have still a tremendous resource that in
my judgment is way and beyond anything that your maximum potential industrial
and agricultural economy could ever completely utilize.
Mr. White of Idaho. This is an assumption of a diversion at mouth of the
Columbia, is it not?
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Senator Jackson next says that it may not be true that only water
the Northwest does not need will be taken. He hopes that the Northwest will always be a long way from using up the Columbia-as
assuredly it will-but he speaks of studies now under way of nonwater consuming needs such as power, recreation, navigation, dilution
of sewage, and fish. Discharge into the sea is not "wasted" and the
loss of 8.5 million acre-feet would not possibly go unnoticed.
"Unnoticed" is a troublesome word. I have never met an engineer
who could estimate a river's flow by the eye-ball method within 5
per cent accuracy. In fact, stream gauge records with an accuracy
of 5 per cent are characterized as "excellent." Maybe the salmon
will notice, but even so I think they will be better off with than without this proposed Act of Congress to protect them. They also have
lots of friends to sound the alarm.
Next, Senator Jackson challenges the assertion that water will be
taken where its loss will not hurt uses in the Northwest. Bonneville
Dam is more than 100 miles upstream from the mouth of the Columbia, above Portland, and above several of Washington's largest cities.
He fears that the Secretary will find it cheaper to divert water from
a point farther upstream. By 1990, he says, the Dalles Dam will
use 99.6 per cent of the average annual stream flow at that point
for power production.
These concerns, I think, can also be put at rest. In hearings on
the legislation in August 1965, Secretary Udall told the House Committee that he would study Columbia diversion from below Bonneville Dam only."2 An amendment to say so might be appropriate,
even though I think such an amendment might be a mistake. The
decision should be made after a wider range of alternatives has been
studied.
Argument based on benefits from five per cent of the flow to dilute
sewage in a 100-mile reach of the river is not persuasive. Sewage
dilution is a poor way to use rivers. A far better bargaining posture
Mr. Dominy. Yes. 1 can tell you that the Secretary of the Interior has given
me firm and emphatic and unequivocal orders that there will be no consideration
whatever of trying to take it from any other source, because he recognizes that
all of the tributaries that help supply this ought to first be utilized to develop
the local economy to the maximum extent possible.
Commissioner Dominy's figures on both Colorado and Columbia are subject to
reduction by different selection of period of record and introduction of a dependable
supply concept But for a technique which makes Hetty Green look like a spendthrift, see U.S. DEP'T OF INTERIOR, PAciFIc NORTHWEST BASE SUDY FOR POWER

MARKEvs
7-8, 85-86 (1965).
' Hearing,

sitpra note 4, at 128.
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would be to ask assistance in the costs of alternative means of waste
disposal, to the satisfaction of the fish, the recreationists, and citizenry of good will everywhere.
Finally, Senator Jackson challenges the assertion that "iron-clad
guarantees can be written so that the Northwest can cut off water
deliveries to the Southwest at any time in the future when we need
the water." He cites the case of Arizona, unable to use the larger
share decreed to that State by the Supreme Court because California
fears that the Central Arizona Project threatens its supply from the
Colorado. He fears giving other states an incentive to restrain the
Northwest's needs.
Senator Jackson is misinformed about the facts. The Supreme
Court allocated the first 7.5 million acre-feet from the main river
as follows: ' 3
To California, 4.4 million acre-feet.
To Arizona, 2.8 million acre-feet.
To Nevada, .3 million acre-feet.
Shortages below 7.5 million acre-feet are to be allocated as the
Secretary or Congress may determine, after "present perfected rights"
as of the date of authorization of the Boulder Canyon Project, have
been satisfied. California and Arizona may split surplus above 7.5
million acre-feet, but no surplus from the natural supply is likely to
be available.
Californians, of course, continued to insist before the Secretary
and before Congress that California's priorities to 4.4 million acrefeet be protected, on the same basis as priorities of existing projects
of her sister states. California's present uses are about 5 million acrefeet. At no time since the Court's decision did California seek to
protect that 600,000 acre-foot difference by opposition to the Central
Arizona Project. Californians have favored the project on any terms
which would protect California's 4.4 million. 4
Senator Jackson's misapprehension is understandable. In hearings
in August 1965 on H.R. 4671, a member of the Congressional Committee taxed Arizona's Governor Goddard with over-generosity to
California in willingness to give up what the Court had decided was
Arizona's. Mark Wilmer, Arizona's chief trial counsel, came to the
lectern and explained that "the Supreme Court decision did not allocate to Arizona any water as such," and that Arizona had decided to
' Decree in Arizona v. California, 376 U.S. 340 (1964).
" See, e.g., letter of Justice Stanley Mosk, Hearing, supra note 4, at 590.
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accept the principle that existing uses should not be imperilled in
the shortage allocation. 5
Except for this error (it has been from time to time shared by one
water official even in California), Senator Jackson's statement is fair
and moderate. His basic position is that water requirements and
needs should be studied. He would have them studied, however, by
a National Water Commission (the Water Commission Bill, S. 3107,
has broad support from all regions) rather than by the Secretary of
the Interior. The National Water Commission would probably not,
as the Secretary would be directed to do, formulate project plans.1
Who studies the problem and who plans the project-it must be
planned by a federal agency because it covers many states-should
not be important, except for the urgency. Arizona's drought is one
aspect of that urgency. Another is the time required-measured in
decades and not in years-to plan and build great projects..7 According to press reports, Upper Colorado River Basin representatives will
oppose the entire bill if study of imports by the Secretary is eliminated."8 That position, I think, is understandable. There is today
only one assembled body of experts capable of formulating a project
plan of the magnitude required. A governmental reshuffle of those
people from the Interior Department to another Commission, charged
with studying and solving all water problems in the nation at the
same time, looks like delay. It may even look like killing the whole
proposal with kindness.
supranote 4, at 253-54.
" S. 3107 was the subject of two days of hearings before the Senate Committee on Interior and Insular Affairs on May 16 and 17, 1966. Senatorial
sponsors of this legislation in addition to Senator Jackson include Senators
Anderson, Bayh, Bible, Boggs, Cannon, Carlson, Case, Clark, Cooper, Eastland,
Fong, Gruening, Harris, Hart, Hartke, Hayden, Inouye, Lausche, Long (Missouri), Magnuson, Mansfield, McGee, McGovern, Metcalf, Montoya, Morse, Moss,
Mundt, Muskie, Neuberger, Pell, Randolph, Scott, Tower, Williams (New Jersey),
Yarborough, Young (North Dakota), Kennedy (New York), Byrd (W. Virginia),
Byrd (Virginia), Ribicoff, Douglas, Ervin, Prouty, and Burdick.
S. 3107 has already passed the Senate. H.R. 4671 as reported out by the Senate
Committee on Interior and Insular Affairs on July 28 by a vote of 22 to 10 would also
create the National Water Commission.
A major point of final controversy in the House Committee related to who shall
make the study of Colorado River import works, and whether a feasibility study (as
distinguished from a preliminary reconnaissance study) may be made without further
legislation. As reported, H.R. 4671 would direct a feasibility study by the Secretary
of the Interior by the end of 1971, provided a favorable conclusion results from a
reconnaissance study to be completed by the end of 1969. The year 1972 would be the
earliest year of decision by Congress.
" The Metropolitan Water District serves the entire municipal complex in
Southern California by its Colorado River Aqueduct which took 18 years from
surveys in 1923 to delivery of the first water in 1941.
' Seattle Times, May 12, 1966, p. 8.
'Hearing,
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Senator Jackson's statement is more significant, I think, for what
it does not say. He does not press the argument based on economics,
an argument that is given great prominence by some of my academic
colleagues. He does not criticize or propose to eliminate the interest
subsidy from the reclamation law, under which irrigation benefits
are paid for by users without interest.
The conclusion of an economic argument, briefly capsulized, is
this: Don't subsidize irrigated agriculture as H.R. 4671 would do.
Arizona has enough water for domestic and industrial needs; the
farms that would use the water, some of which grow crops already
subsidized, can't pay the freight.
A second phase of the economic argument goes like this. Don't
trust the Bureau of Reclamation. It is a project-building agency
with a bureaucratic and vested interest. The answer its planners
would reach is already a moral certainty.
These arguments are not often persuasive in Congress. Western
members of Congress come from states and districts which have benefited from reclamation projects in their districts. Since 1902 the
tendency has been to liberalize, not to restrict, the interest subsidy
for reclamation.
At any rate these arguments are not reflected in Senator Jackson's
most recent statement. It gives some hope, indeed, that the Northwest may one day be added to the regional consensus.
I hope you can see the Jackson article as it was published on
May 8. Over its title, "Water and the West," is a photograph. A man
and a boy stand gazing out over a vast panorama of desert valley on
which sagebrush grows tall. The boy represents, I think, posterity.
The sagebrush proves the richness of the land which needs only
water to bring it to richly productive life.
Mr. H. Maurice Ahlquist, Director of Washington's Department
of Conservation, in the hearings last August on H.R. 4671 told the
committee that Washington has an estimated one and one-half to
two million acres of such land, to be irrigated out of the Columbia.
He did not recall the amount of water flowing from the Columbia,
but congressional sponsors of the bill pointed out that a minute fraction
would take care of all the consumptive needs of all states in the
Columbia Basin.'0
I think it might be a more effective approach, from the Northwest's
"9Hearing,supra note 4, at 434-46.
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point of view, to cite those millions of acres as a reason to participate
in the benefits of a regional plan, rather than as a reason for no
plan at all, or no federal project planning until studies have first
been made by Northwestern states of their own resources and needs.
If I were a member of Congress from the Southwest, this might be
construed as my invitation to roll a log, or open a barrel of pork. Of
course, it is not.
In this year 1966, I suggest there can be no reasonable defense of
a reclamation law which confers benefits, at all taxpayers' expense,
on only those states lying wholly or partly west of the 100th Meridian.2" If reclamation jurisdiction is confined to irrigation, the benefits and programs should be extended to all states where irrigation is
or may be practiced. Irrigation has now spread far east of the 100th
Meridian. Nor do I see anything rational about confining the Bureau
of Reclamation to irrigation. The responsible federal agency planning
or building regional projects should have full statutory authority-not
by special legislation, but by general legislation-to study and weigh
all the alternative uses of the resources. These inadequacies can be
corrected long before the Secretary reports as called for by H.R. 4671
five years from now.
Stanley Mosk, Attorney General of California, and now a justice of
the California Supreme Court, told a congressional committee that a
favorable balance of trade is one which occurs when exports exceed
imports, and that this should be true when the commodity is running
water, just as when the commodity is bottled beer or tomato juice.
To be sure, trade usually takes place only after some haggling
about the price, and I think that haggling over price may be what
we are witnessing right now.
Regional bargaining is fine and healthy so long as we keep one
thing in mind. It is not like a horse trade. Regional bargaining occurs after a process of public discussion in which every taxpayer is
free to proclaim, "I speak for Washington," or "I speak for Arizona."
In a horse trade, you expect me to say that my mare is a matchless
beauty, that your gelding has spavins. There is no danger that horse
traders will deceive themselves and little possibility that old horse
traders will deceive each other. But in regional bargaining, we all
tend to believe, a bit too literally sometimes, what we hear our
'The Reclamation Act of 1902, 32 Stat. 388, was planned to devote revenues
of public land sales in each state to development of its water resources, and hence it
was confined to the states with public lands.
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neighbors--office holders, editorial writers, Chambers of Commerce,
or professors-repeat on every public occasion. We deceive ourselves.
Every long-continued public water controversy presents an example
of that kind of damage. In the Southwest damage was severe. It
took a miracle of statesmanship to get Arizona and California out of
the trenches, to add a growing number of areas to the consensus.
That miracle was performed by Stewart Udall, Secretary of the
Interior from Arizona, Northcutt Ely and Senator Thomas Kuchel
of California, who wrote and sponsored a prototype bill and many
of the subsequent compromises, Stanley Mosk and Tom Lynch, the
two Attorneys General who have served since Arizona v. California
was decided in 1963, and Governor Brown.
The Southwest also learned that a candid discussion is the only
effective kind, that you might just as well travel with an unlocked
briefcase, because this is not a debater's game in which anyone is
likely to be surprised. I shall demonstrate this by saying something
about the skeleton in California's closet-the rape of the Owens
Valley. It has some lessons for our time.21 Los Angeles bought the
land and the water rights in Owens Valley. It condemned nothing.
It paid a higher price than anyone else would have paid. It dealt
only with willing sellers. It later paid indemnity to those injured that
it might legally have avoided paying. The rather sneaky thing is
that the City's land agents sometimes did not disclose they were
acting for the City, although nondisclosure is permissible under the
law of undisclosed principal and legal I think in every state.
Los Angeles also persuaded Theodore Roosevelt and his forester,
Gifford Pinchot, patron saints of conservation, to snuff out prospects
of a competing irrigation district in the Valley by temporarily including Owens Valley in a treeless extension of the National Forest.
They also resisted the Owens Valley plea to limit a federal right of
way to an aqueduct which could legally transmit no water for irrigation in Los Angeles County.
The result in Owens Valley is sad: a valley without many people
and without much hope. The final indignity has just happened. Owens
Valley has been represented by one-third of a State Senator. They
lost him to reapportionment, since the valley was unconstitutionally
overrepresented. Acres and trees are no longer enfranchised.
" The documented story is contained in OsToM, WATM AND POLITICS (1953) ; a
more interesting but nevertheless scholarly account in NADEAu, THE WATER SEEKmS

(1950).
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Owens Valley was as inevitable in its time as the ultimate defeat of
Sitting Bull and his people. The law, the utilitarian principle of the
greatest good for the greatest number, and remorseless economics
made this not only the cheapest but the only source of water within
reach of the City of Los Angeles.
Nevertheless, I have a prediction for Owens Valley: in less than a
century Owens Valley will get its water back. It will get it back because Los Angeles, because California, and because the nation will all
need that valley, for the purposes for which God intended it, more
than they will need three or four hundred thousand acre-feet of
water for Los Angeles. The price will be high, but it will be freely
paid.
Let us avoid Owens Valleys in the Northwest. They could some
day happen here. The best way to bring them about is to resist
water planning, and to resist the creation of federal and regional
institutions which make regional planning possible. In a water crisis,
which the absence of planning produces, otherwise avoidable mistakes
become inevitable.
Remember, also, that long range planning is always imprecise.
No one today can say precisely how many people will live in the
United States in the year 2000, what their needs will be, or what
technology may be available to satisfy their needs. We should err,
if at all, on the side of overbuilding rather than underbuilding to
meet people's needs.
In the Northwest, it is a time for imagination and ingenuity to
seize and exploit the opportunities now presented for development and
conservation of the Northwest's natural resources.
I have been asked: "What price for our water is offered to the
Northwest"? There are two short answers: The Secretary of the
Interior is directed to study water needs of every region from which
water may be exported. The second answer is a question: "What
do the people in the Columbia Basin want"?
Here is where precedents and standards in the Reclamation Law
may need review. Projects easiest to get would irrigate the unused
desert land, or would provide benefits for projects whose supply is
inadequate. But other resource needs of the Columbia Basin should
perhaps get a higher priority in planning. The City of Seattle is
right now exploring costs of buying back a small portion of tidelands, once owned by the state, for public purposes. Costs are high.
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In California it appealed to the legislature and the voters that the
first down payment on the California water plan should come from
the state's oil revenues from tide and submerged lands. If the relationship between resources justifies tide land revenues for water,
it may well be that benefits from water should help pay for reacquisition and conservation for the public of our ocean shores. Answers to questions like this will come from Congress, but inspiration
for the answers should come from the region. States like Washington,
Oregon, and California contain both deserts and water-surplus areas,
and may find it hard to arrive at answers, but answers can be found
to reconcile internal conflicts, to the general satisfaction of everyone.
One commodity for export from the Southwest is free: lessons of
sometimes bitter experience. In the aftermath of Arizona v. California,
whose consequences fell most heavily on the Metropolitan Water
District of Southern California, supplier of 8,000,000 people in over
100 cities, the first thought was to "buy" agricultural water from
irrigation districts with high priorities. After long thoughts and some
angry words, this alternative was abandoned in a consensus that there
shall be no more Owens Valleys. There is a higher wisdom than short
term economic wisdom. Long range benefit to the region precludes
the cheapest and hastiest decisions. We are one people. We are
trustees for a posterity of a whole nation.
I am confident that that consensus will be the basis for decision
which will be accepted by the people of the United States in every
state and every region concerned. The alternatives, when all of the
costs are weighed, would not be acceptable to the people of any part
of our country.

